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Until afew years ago, toll collection was a simple matter: queue up, hand cash or tokens
to an attendant or toss them into a basket, wait for a green light, and go. Crash gates stopped any
non-payers, in the same way that cops on the scene can chase down speeders and red-light
runners. Today, authorities are looking to replace toll collectors and policemen with electronic
tolling and roadway cameras, but face challenges from two groups, (a) those that equate data
collection with government surveillance and (b) those that pay tolls only under duress, reportedly
as high as 8% of the motorists on electronic tollways.

To fully realize the benefits from improved mobility, air quality, revenues and public
service, states are taking measures to improve collections and re-examine their data privacy
policies. Effective July 2007, Horida s legislature has enhanced penalty payment incentives and
sanctions.® On the same date, Ohio, which currently does not use electronic tolls, gave the Ohio
Turnpike Commission the power to collect tolls electronically and reclassified non-payment
from a minor misdemeanor to acivil penalty under rules that the Commission will write.*

Whether created by a legislature or an agency, any toll enforcement and data system in
the United States operates under two primary constitutional and statutory restraints: (1) the
separation and limitations of executive, legislative, and judicial powers under federal and state
constitutions and (2) the preservation of individual liberty and due process rights.

In the context of toll systems, those limitations can be found in (a) the Eighth
Amendment’s prohibition of excessive fines, (b) the Fifth and Fourteenth Amendments
protection of life, liberty, and property from deprivation “without due process of law,” (c) the
Fourth Amendment’s prohibition of unreasonable searches and seizures, (d) the Dormant
Commerce Clause prohibition on state interference with interstate commerce, and (€) federal and
state data privacy laws.

After reviewing those limitations to government actions, we surveyed recent court
decisions that dealt with enforcement using data and photo image systems in order to gauge the
judiciary’s response to electronic enforcement systems when a potential “liberty” interest is at
stake.



Toll Legidation and Authority or Agency Rules

Most court challenges to government action, do not raise constitutional issues, but
concern an agency’s interpretation of a statute. Even for the U.S. Supreme Court, less than half
of the cases concern constitutional issues.” In regard to toll authorities, the three most important
statutes to review are their enabling statutes, the state's criminal statutes, and a federa data
privacy statute that will be discussed in more detail later in this paper.

As aresult, the government’ sfirst order of business is to identify the protected rights that
its actions may impinge upon, and how those rights are protected in the state’s criminal statutes.
Thetoll authority will need to provide the right to challenge penalties (* due process’), the degree
of which is a function of the significance of the claimant’s loss and the government’s interest.®
The next decision is how to set penalty amounts. The third is how to obtain, protect and use the
state’ s data about the motorist. To reiterate, however, the greatest risk is the most obvious one:
the authority’ s failure to comply with its own laws. ’

1. Challengesto Toll Legislation

Whether the toll penalties are enacted by the legislature, asin Florida, or issued as rules,
as in Ohio, can make a difference to the legal fortunes of our vigilant “a” group or non-paying
“b” group of motorists. If embodied in statutory law, citizen suits are largely restricted to
guestioning whether the toll is really a tax prohibited from pledge to bondholders by the state
constitution.® Repealing or revising statutes by voting in new legislators can be cumbersome, but
acitizen’s primary right is to representation in government. Courts, however, will look harder at
statutes that lack at least some form of individualized due process.’ More process is due for
criminal matters than for civil matters, where only property interests are at stake.™°

2. Challenges to Agency or Authority Rules

In contrast, when the legisature delegates rule-making to an agency, the permissible
bases for legal challenges expand. When the legislature reserves toll rules to itself, what it loses
in administrative flexibility and expertise, it gains in conformity to law and judicial deference.
However, non-delegation has a price. The opportunity for broad public input and agency
expertise can be lost, aong with the chance for better rules from collecting data over a longer
period of time. Technical innovations that the agency can implement quickly may aso be
mi ssed.

When legislators do instruct an agency to use its administrative and fact-finding expertise
to set up acivil penalty system, courts will generally defer to the agency’s rules. The standard is
generally known as the “delegation doctrine,” derived from the U.S. Constitution’s recognition
that the law-making power is reserved to the legislature. If the legidlative guidance is sketchy, or
the agency is filling a “gap” in the statute, the court will take a deferential attitude in its
examination whether the agency’ s rules are reasonable.™* As we saw with statutes, that deference
will end if the plaintiffs can identify a constitutional issue, such as the Eighth Amendment’s
prohibition of excessive fines, or a liberty interest that requires a right to be heard that has not
been provided.



In the next sections, we examine data privacy, fines and relevant criminal enforcement
procedure decisions.

Data Privacy

When a driver sets up a transponder account, he uses his credit card or check and thus
provides persona identifying information.*? Alternatively, a toll authority might take images of
license plates at the toll gantry. Authorities can use transponder data or license plate images to
trigger an eectronic toll transaction by matching the data to existing motorist account records.
That same process can also serve to track the movement of the vehicle and its owner. In either
event, if acar failsto pay toll, alicense plate image is available to use.. ** Once forwarded to law
enforcement, either state authorities or contractor collection agencies can determine who is the
registered owner of the car and take appropriate action, typicaly beginning with a formal
violation notice and request for payment of the unpaid toll plus a penalty.”* Asaresult, privacy
concerns range from objections to roadway surveillance to data processing and vehicle
identification errors to release of motorist datato third parties. *°

1. Consumer Privacy Statutes and Civil Actions

To continue using Florida as an example, the state’'s agreement with transponder users
provides that personal information will not be shared.'® Florida in addition follows the federal
Driver's Privacy Protection Act of 1994. The Act was passed by Congress to regulate the
disclosure of personal information obtained by states through driver license applications and
vehicle registration. The Act prohibits the release and use of certain persona information from
state motor vehicle records, and provides for criminal and civil penaties plus a civil cause of
action for any violations.*” (A copy of the Act is attached to this article.)

Toll authorities have implemented data privacy policies to help comply with their
motorist agreements and the Act. In addition to personal data, cameras can also be a form of
“data collection” that present privacy concerns. For example, the Garden State Parkway asked
internet sites to remove a video of a dramatic crash at a toll booth that was released without
authorization. The authorities reasoned that the cameras were for “operation, |aw-enforcement
reasons, not for entertainment value.” At that time, a dozen employees had access to the footage.
Since then the policy has been changed to limit access to fewer employees.’®

Despite that driving is a privilege, and not aright, and thus a property interest subject to
widespread regulation, the Driver's Privacy Protection Act and related state and tort law
protections will likely continue to be used by citizens to challenge civil enforcement procedures
that collect data from motorists.

The privacy rights analysis is complicated by the fact that toll enforcement is partly run
by non-government parties such as contractors and collection agencies. The Fourth Amendment
only protects citizens from governmental intrusion, while the commercial use of persona
information is controlled through the civil law of torts designed to prevent unwanted publication
by private parties. Safeguards from governmental intrusion differ in intent and effect, and do not
establish a general constitutiona right to privacy. The Fourth Amendment, for example, may



prohibit or sanction one action that would be treated differently if taken by a private party. For
example, atoll authority might be able to release commercial truck traffic “E-ZPass’ data which
a competitor might be barred from obtaining under a state trade secret law.

2. State and Federal “Constitutiona” Privacy Rights

State constitutions and state courts have aso addressed data privacy. For example, the
Florida Constitution provides that “[e]very natural person has the right to be let done and free
from governmental intrusion into the person’s private life....”*® Ohio courts have interpreted
federal constitutional provisions as a springboard to articulate a “federal constitutional privacy
right.”® These alleged constitutional rights might be used by citizens who allege that their
privacy is being invaded when a toll agency photographs their license plates and accesses their
personal information without their permission.

The law to date largely turns on how much privacy one can expect in a certain place. As
one commentator has written, whether a person can expect information to be private depends
upon such factors as “(1) the person's relationship with the state; (2) the extent to which the
person had prior notice of the possibility of a privacy intrusion (a person is held not to have a
reasonabl e expectation of privacy in things voluntarily held out to the general public); and (3) ...
adiminished expectation of privacy for a person who engagesin a heavily regulated industry.”**

3. DataUsein Criminal Enforcement

To the extent that a toll civil enforcement program imposes potential criminal sanctions,
the law of privacy blurs with rights protected under the Fourth Amendment. Essentially, the
burden shifts to the state to prove that its actions in obtaining and using personal information are
reasonable.

For example, a court will need to find some rationale for a police officer reaching into a
car and moving some papers to look at the vehicle identification number (VIN). A court may
ultimately hold that the expectation of privacy is diminished since the VIN is part of the state’s
regulation of cars and is required to be visible from outside the car. While a VIN may not lead to
obtaining more persond information, a license plate number certainly will. Thus a citizen may
succeed in a privacy lawsuit if he can show that the threat of invasion of privacy outweighs any
reason the state provides for relying on license plates for enforcement. %

Ohio courts have held that adriver has no reasonable expectation of privacy in his license
plate.”® However, the cases involve crimina enforcement. In Hogan, for example, a police
officer randomly entered the license plate number of defendant’s car on a slow night and
discovered that the owner’s license was suspended. The court reasoned that “[o]ne does not have
any expectation of privacy in alicense plate number which is required to be openly displayed on
his vehicle.” The court concluded that “a scan of a computer data bank...involves no intrusion”
so that “[s]uch a‘search’ does not interrupt adriver in histravel, nor restrain his person or detain
him” and “does not constitute a‘stop[.]"”

Arguably the court considered this use of the information as legitimate because a police
officer was providing safety and law enforcement. However, if license plate information is



captured by the cameras of a private contractor, and further personal information is extracted
from a database using the license plate number, and then used for non-enforcement and non-
government purposes, the privacy concerns of toll customers may outweigh any economic reason
for using plate numbers.

In short, a citizen may be successful in arguing that a private company does not have the
right to randomly access their private information, even if a police officer does. For example, a
D.C. court did not alow access to personal license information to a lawyer seeking new clients.
Arguably, the court would find release of the information to other businesses also
impermissible.?*

Excessive Fines

In an attempt to collect or deter unpaid toll fees, toll authorities can impose increased
fines on their customers for non-payment. A system that imposes steep penalties faces the threat
of being invalidated on either constitutional grounds or as arbitrary and capricious. In California,
as of the date of this article, a couple faces $90,000 in fines for failure to pay tolls.”® The drivers
continued to drive after their transponders expired claiming they were not aware of the expiration
nor notices that the Orange County Transportation Authority says that it sent to them. While the
fees the drivers face amount to $739.83, the fines are $90,000 because fines increase each time
the driver gets anew notice for repeat and unpaid violations.

A class-action lawsuit was aso filed in California against the Orange County
Transportation Authority where the plaintiffs allege they have incurred $336,000 in penalties
after failing to pay $2,500 in toll fees®® Plaintiffs question whether penalties up to $500 per
violation can be assessed when an owner fails to pay the fine. A treasurer at the transportation
authority in turn claimed that plaintiffs are “using a commodity that they are not paying for,” and
that “penalties escal ate to $500 only if the violator failsto deal with the problem[.]”

The Eighth Amendment prohibits the imposition of excessive fines?’ The Ohio
Constitution also provides that “excessive fines’ shall not be imposed.”® The Florida Constitution
similarly provides that “[€]xcessive fines...are forbidden.”® Most state governments seek to
protect their citizens from punishments that outweigh the wrong committed. As the Supreme
Court has held, “The touchstone of the constitutional inquiry under the Excessive Fines Clause is
the principle of proportionality: the amount of the forfeiture must bear some relationship to the
gravity of the offense that it is designed to punish.”*® The Court has also held that the issue is not
whether a particular act is a crimina or civil penalty, but whether it is a “punishment,” and,
therefore, subject to review under the Eighth Amendment’s prohibition of “cruel and unusua
punishments.” *

If apenalty system is reviewed under administrative law principles, a court will normally
review the fine along with any other rules that a citizen chooses to challenge to determine if it is
“arbitrary and capricious.” That review requires the citizen to meet a higher burden, with the
presumption that the agency’s rules are reasonable. Courts also will frequently affirm agency
decisions in the face of a challenge that the agency has gone beyond the authority confirmed
upon it by the legidature. A citizen wishing to chalenge a toll rule that permits high pendlties,



therefore, faces a high hurdle. Moreover, administrative courts that typically hear appeals of
agency decisions do not have the power to address constitutional challenges.

Civil v. Crimina Enforcement Procedures

Although a toll agency differs from a traffic enforcement agency, whose concern is
public safety, the combination of cars and cameras in both allows us to draw certain
comparisons. In both systems, citizens are “caught” by camera or video images and mailed
letters reciting their violation and option to either pay or obtain a hearing. Several recent
opinions from various jurisdictions have reviewed civil penalty schemes in electronic traffic or
toll infractions enforcement. While some lower courts ssimply held the scheme unlawful due to
the government’s failure to follow its own notice requirements, the bulk of the cases examine
how the systems fit within general state enforcement laws for similar or identical activity.*

The combination of vender contracts, cash-strapped cities, and politics can be potent. For
example, in Ohio, where its Supreme Court will rule on a citizen challenge this year to
Cleveland's “electronic” civil enforcement system, the Ohio legislature passed restrictions on
such speed and red-light camera systems in December 2006 due to political pressure brought by
constituents. The out-going governor vetoed the legidation in part because it would have
impaired Cleveland’s five-year, $3.3M ayear contract with ACS State & Loca Solutions, which
installed the cameras.

One core challenge to these systems is unique to cities that establish them. Given their
limited “home rule” authority, cities have only such power to make laws as is expressly granted
to them under the state constitution and not in conflict with general state law. Paintiffs have
challenged that the cities have transformed violations under state uniform traffic codes from
criminal into civil penatiesin violation of their home rule power. While those limitations do not
apply to toll authorities, which are created by the legislature or a state’'s constitution, the cases
nonetheless are instructive if only to illustrate the willingness of some courts to invalidate high
dollar government contracts.

Ohio

A city may by ordinance create an administrative proceeding where red light camera
tickets (a civil liability) can be contested by owners who can avoid monetary liability by
rebutting the presumption that the owner was the driver at thetime.®® In Scott, the Ohio Supreme
Court affirmed dismissal of awrit of prohibition sought by car owners who received tickets for
traffic violations caught by camera because “an adequate remedy in the ordinary course of law
by way of administrative proceedings...and by appeal of the city’s decision to the common pleas
court” existed. The Ohio Supreme Court will decide this year whether the eectronic civil
violation systems violates the state constitution’s ‘home rule’ provisions® The plaintiff in the
case alleges that “the cities have turned a criminal violation into a civil matter with a sole
purpose of making money.”*



Minnesota

The Minnesota Supreme Court has struck down red light camera systems which impose a
petty misdemeanor liability on owners of cars through a rebuttable presumption that the owner
was the driver at the time.* In Kuhiman, the owner asserted that the ordinance conflicted with
state law which did not provide for owner liability. The court reasoned that ordinances are not
valid if they are in conflict with state law which “imposes a uniformity requirement on traffic
regulations throughout the state” unless the ordinance is expressly authorized. The court
concluded that state law only permitted regulation of traffic by ordinance “by means of police
officers or traffic-control signals,” and held that the ordinance was in conflict with state law
because the ordinance imposed more general liability on car owners than state law. Moreover,
the court held that “an ordinance cannot provide less procedural protection to the person charged
than would be available if the person were charged under [state law].” Thus although a petty
misdemeanor is not a crime, “the rules of criminal procedure specifically apply to petty
misdemeanors’ and require “that a defendant be ‘ presumed innocent until proven guilty beyond
areasonable doubt.”

District of Columbia

The Digtrict of Columbia Appellate Court held that due process is not violated when civil
liability for traffic violations caught on camera is preliminarily imposed on the registered owner
of the car although he may not be driving the car at the time.*” In Agomo, an owner whose car
was caught speeding eighteen times asserted that he was not driving the car at the time nor knew
who was. He asserted that civil liability for these tickets violated his due process rights. The
court reasoned that a rebuttable presumption that the owner of the car was driving at the time of
the violation and imposition of vicarious liability on the owner met due process.®

The court did not find that the rebuttable presumption violates due process by
impermissibly shifting the burden of proof to the car owner. The court noted that presumption of
innocence is inapplicable to civil proceedings and that a “presumption of liability is not a novel
concept in civil cases.” The court reasoned that the state could presume one fact from another
(the owner of the car is the person driving) as long as thereis “some rational connection between
the fact proved and the ultimate fact presumed, and that the inference of one fact from proof of
another shall not be so unreasonable as to be purely arbitrary and mandate.” The court also noted
that “apresumption isvalid aslong as it does not preclude adefense.” Here, the driver can “rebut
the presumption by identifying a third-party driver.”

Paintiffs also asserted that their due process rights were violated because a private
company was administrating and profiting from the traffic enforcement system. The court noted
that the company “merely makes factual determinations about violations of speed or red-yellow
light laws” so that “any financia compensation received by [the company] has no effect on the
adjudicatory process.”

lowa

An lowadistrict court declared a red-light camera system illegal because it conflicts with
lowa law which provides license points and criminal penalties.®® The driver paid the $45 civil



fine after receiving notice in the mail stating that she would face a $130 penalty and mandatory
court appearance if she failed to pay. The driver sued claiming that the municipa code conflicted
with lowa law. The city argued that the plaintiff had aready voluntarily paid the fine. The court
ruled that the decision to pay was not voluntary because she decided to pay in light of the
mandatory penalty and court appearance she otherwise faced. Under lowa law, running traffic
lights is considered a misdemeanor. Under municipa law, the driver faces a civil pendty. The
court reasoned that because the municipal ordinance conflicted with state law by having a
different fine structure it also conflicted with the uniformity in traffic laws requirement and was
“of no force or effect.”

Conclusion

The Forida Turnpike Enterprise and the Tampa-Hillsborough County Expressway
Authority reported at least $16 million in lost toll revenues in FY 2004-05, while the Orlando-
Orange County Expressway Authority reported a $6 million loss. These agencies aso reported
spending more money last fisca year to contact and litigate toll-plaza violators than they
collected. **

Florida's 2007 legidative amendments provide a number of incentives for motorists to
pay faster and avoid court hearings, if the driver elects not to pay the penalty, and requests a
court hearing, he or she is faced with a mandatory $100 fine. Any settlement before the hearing
requires payment of a minimum $50 fine, and imposes a risk of license suspension if the person
is convicted of 10 violations within a 36 month period.” The reason for the legislative changes
appear to be the increase in the number of motorists, particularly repeat offenders, speeding
through toll plazas without paying tolls or without transponders, or obscuring license plates.

Given the constitutional and statutory limitations discussed in the cases we reviewed, the
line between permissible and impermissible use of the civil process can be difficult to find at
times. Individual violations of privacy, libel and slander, false arrest, and malicious prosecution
claims need to be guarded against. In addition, class actions brought to challenge agency rules or
due process are foreseeable.

Ever since the U.S. Supreme Court in Marbury v. Madison, 5 U.S. (1 Cranch) 137
(1803), asserted the power to declare legislation unconstitutional, citizens have used the courtsto
redress claims of excessive government intrusion. As these legidlative changes and judicial
disputes demonstrate, states with extensive toll authorities are looking for ways to lessen their
administrative burden and increase their collections. We expect the questions presented in this
article to be resolved over time as both government and the transportation industry address the
country’s critical transportation issues in the coming years.

! Presented at the International Bridge, Tunnel, and Turnpike Association (IBTTA) Toll Enforcement Conference on
July 31, 2007 in Boston, Massachusetts. The author is a partner in the law firm of Roetzel & Andress, with officesin
Ohio, Florida and the District of Columbia, and a member of its environmental and infrastructure practice groups.
He can be reached at tskove@ralaw.com or http://www.ralaw.com/practice/infrastructure. He gratefully
acknowledges the assistance of Bozana Lazic, Jeff Patterson, Stephen Funk, Sean Urvan, Amanda Gordon, Shayne
Thomas, and Wilbur Brewton, members of the Ohio and Florida Bars, as well as the toll authority personnel,
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