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Plaintiffs and their experts in personal injury actions are increasingly
attempting to manipulate or misinterpret the Federal Motor Carrier Safety
Administration (FMCSA) regulations
in an effort to maximize liability and
exposure in their cases. For example, they argue that motor carriers
have a heightened standard of care
under the Federal Motor Carrier Safety
Regulations (FMCSR) to paint a picture that the motor carrier is unsafe
and is endangering the motor public.
As defense counsel, we must aggressively combat this troublesome trend.
Motor carriers place a considerable amount of time and resources
into hiring, training, and supervising
drivers and, when an issue arises with
a particular driver, deciding whether to
retain or terminate the driver. These
are decisions that motor carriers take
very seriously. Market forces such as a
driver shortage can make the decisions
more complicated. Compliance with
various State and Federal laws can also
present challenges.
So when a motor carrier’s procedures on hiring, supervising and
retention come under the white hot
spotlight of plaintiff’s counsel in litigation, it can be a stressful experience.
In such situations, it is important to
understand the goals and tactics of the
plaintiffs’ bar and, more importantly,
to understand the legal principles that
apply to the claims and to develop tools
and strategies to answer and defend
such claims. This article provides concrete examples of the theories lodged

by the plaintiffs’ bar and offers advice
on how to defend against such claims.

The Context
When litigation arises out of a
truck accident, generally two claims are
expected: (1) a negligence claim against
the truck driver; and (2) a vicarious
liability claim against the motor carrier,
which applies when the driver is in the
course and scope of his employment
at the time of the accident. However,
plaintiffs often assert additional claims
directly against the motor carrier, including claims for negligent hiring, negligent
supervision and negligent retention.
In most jurisdictions, the plaintiff
must establish the following elements
to succeed on a negligent hiring claim:
(1) the motor carrier knew or should
have known that the driver posed a
foreseeable risk to third parties; (2)
the driver did indeed inflict such
harm; and (3) the motor carrier’s negligence in hiring the driver proximately
caused the injury. Negligent supervision and retention claims require
proof of similar elements, only in the
context of supervising or retaining the
driver in question, rather than in the
hiring context.
In most jurisdictions, the plaintiff
can pursue these direct claims against
the motor carrier while simultaneously
pursuing the negligence claim against
the driver and vicarious liability claim
against the carrier. When the driver
and motor carrier formally admit the
driver’s negligence in causing the accident, in some jurisdictions the plaintiffs
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can still pursue the negligent hiring,
supervision and retention claims. For
example, in some jurisdictions, negligent hiring, supervision and retention
claims can be pursued when the driver’s
negligence is admitted so long as there
is a possibility for obtaining punitive
damages on the direct claims.

The Concrete Examples —
And Advice
1. Raising the Standard of Care
for Motor Carriers
One tactic often employed by the
plaintiffs’ bar is to misconstrue the
standard that governs the motor carrier’s hiring, supervision and retention
of its drivers. The plaintiffs’ bar first
takes the position that the FMCSA
regulations are the minimum safety
standards with which all motor carriers
must comply, citing 49 C.F.R. 390.3(d).
The plaintiffs’ bar next asserts that
the FMCSA regulations anticipate and
permit motor carriers to impose more
stringent standards for safe operations.
The plaintiffs bar’s overall strategy
with these statements is to instill in
the jury the mistaken belief that compliance with the FMCSA regulations
is not sufficient and, when even the
slightest violation of the regulations is
identified, to give the impression that

the carrier could not even comply with
the bare minimum. However, these
statements mischaracterize the regulation upon which they are purportedly
based. Part 390.3(d) actually states:
Nothing in subchapter B of
this chapter shall be construed
to prohibit an employer from
requiring and enforcing more
stringent requirements relating to safety of operation and
employee safety and health.
49 C.F.R. 390.3(d). The word “minimum” does not even appear in the
regulation. The regulation simply notes
that a motor carrier cannot be penalized for establishing safety policies that
contain more stringent requirements.
It is therefore ironic that the plaintiffs
bar attempts to use the regulation to
penalize motor carriers in civil lawsuits.

2. Raising the Standard of Care
for Truck Drivers
Another tactic used by the plaintiffs bar is to mischaracterize the
standard of care owed by the commercial truck driver. In the context
of negligent supervision and retention
claims, the strategy is to implicitly raise
the duty owed by the motor carrier
in training and supervising the driver
(i.e., if the driver owes a higher duty
of care to the public, then the motor
carrier owes a higher duty of care in
training and supervising the driver).
This theory often plays out during the plaintiff counsel’s deposition
of a representative for the motor carrier. The line of questions is generally
as follows:
Q: You understand that every time your
drivers drive a truck for you, they
make hundreds of decisions while
they are behind the wheel, right?
Q: And because those hundreds of
decisions are important decisions, you expect your drivers to follow the Commercial
Driver’s License Handbook, the
applicable state statutes and the
Federal Motor Carrier Safety
Regulations, don’t you?
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Q: And you expect that each time
they make decisions, they will
make the safest decision, right?
Q: And that is because if they do not
make the safest decision and the
vehicle strikes another vehicle,
it can create catastrophic consequences, right?
Q: And you understand that when one
of your drivers is driving a tractortrailer as a professional who knows
he must follow the Commercial
Driver’s License Handbook, the
applicable state statutes and the
Federal Motor Carrier Safety
Regulations, they owe a higher
duty to the public, don’t they?
There is a false logic here. While
additional laws and regulations may
apply to commercial truck drivers that
do not apply to passenger vehicle drivers, this does not mean commercial
truck drivers owe a higher duty to the
public. The applicable duty owed by a
commercial truck driver is determined
by state law. In many states, courts
have specified the duty owed by a
commercial truck driver is the same
duty owed by drivers of other vehicles.
See e.g. Southard v. Belanger, 966 F.
Supp. 2d 727 (W.D. Ky. 2013) (holding all motor vehicle drivers, with
the exception of those who carry passengers for hire, are held to the same
standard of care); Townsel v. Dadash,
Inc., 2012 WL 1403246 (Tex. App.
Apr. 24, 2012) (rejecting proposal to
instruct the jury regarding the duty
of a “professional” tow truck driver);
Gruenbaum v. Werner Enterprises, Inc.,
S.D.Ohio No. 09-CV-1041, 2011 WL
563912 (S.D. Ohio Fe. 2, 2011) (the
standard of care applicable to Harpst
on the night of the accident is “reasonable care.”); Dahlgren v. Muldrow,
2008 WL 186641 (N.D. Fla. Jan. 18,
2008) (the truck driver was held to
an ordinary standard of care, and to
allow the plaintiff to argue otherwise
would misstate the law and prejudice the defendants); Tavorn v. Cerelli,
2007 WL 2189075 (Mich. Ct. App.
Jul. 31, 2007) (Although it may take
a tractor-trailer longer to complete
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a turn, this does not change the
truck driver’s duty, which remains one
of ordinary care); Cahalan v. Rohan,
2004 WL 2065056 (D. Minn. Sept.
2, 2004) (Minnesota law imposes one
standard upon all drivers—ordinary
negligence); Cervelli v. Graves, 661
P.2d 1032 (Wyo. 1983) (to hold truck
drivers to a higher standard of care
would “have us treat this as a professional truck driver’s driver malpractice
case. That we will not do.”); Fredericks
v. Castora, 360 A.2d 696 (Pa. Super.
Ct. 1976) (the trial court did not err
in refusing to give a jury instruction
that included a higher degree of care
for the truck drivers in the case).
Simply put, it is not the plaintiff’s
attorney, or even the motor carrier’s
safety director, who determines the
standard of care that a commercial
truck driver owes the public. The
standard of care is determined by
state law, and there is ample support
and case precedent for an ordinary
care standard. A standard equivalent
to other drivers makes sense too,
since commercial truck drivers obey
the same traffic laws and must utilize
the same driving techniques (e.g.,
yield to traffic with the right-of-way,
maintain an appropriate speed limit,
keep an adequate following distance)
as other drivers.

3. Building a Fictitious
“Rap Sheet”
Another common tactic used by
the plaintiffs’ bar is to identify during
discovery each and every violation (or
putative violation) of the regulations
by the motor carrier and/or its commercial driver. The plaintiff’s expert
then assembles all of the violations
or putative violations, however minor,
distant in time or irrelevant, and offers
opinions characterizing the motor carrier and its driver as unsafe based on an
accumulation of the alleged violations.
For example, consider a scenario
in which discovery reveals that, at the
time of hiring, the defendant commercial driver’s MVR reflects two speeding
tickets within the prior three years.

Then, while driving for the motor
carrier, he had a preventable accident
in which he backed into a utility pole.
He paid for the damage and received
additional training on safe driving.
About a year later, he was written up
after a driving evaluation revealed
erratic driving on a couple of occasions. Again, he was disciplined and
underwent additional training before
driving again. The subject accident
then occurs two years later. In suit,
the plaintiff’s expert recounts each of
these events and characterizes them as
“red flags” that put the motor carrier
on notice that this driver should not
be permitted behind the wheel of a
large commercial vehicle.
What this evidence reveals, however, is a conscientious motor carrier
who hired an overall safe driver, monitored and supervised the driver during
employment, and addressed specific
issues that it identified with respect
to this driver by providing additional
training before permitting him to
drive again. Further, the company’s
standards for terminating a driver were
not met and, in fact, this driver has
an overall safe driving record and an
outlook that reflects a commitment

to safety. The motor carrier acted well
within the bounds of ordinary care
when it made the decisions to hire and
retain this driver.
The jury needs to hear this message. To deliver the message, it often
makes sense for the defense to retain
its own expert. The expert can criticize the plaintiff’s expert and also be
an advocate for the motor carrier and
its driver.
When the motor carrier and its
driver exhibit excellent statistical data
within the FMCSA scoring system,
has a computed crash rate per million
miles far below the FMCSA threshold,
or has extensive Safety Management
Controls in place pursuant to Part 385
of the FMCSR, the expert can explain
that data to a jury to defend the overbroad and frequently over reaching
attacks of the plaintiff’s expert who
will likely ignore such data.

4. Equating Lack of a Training
Program with Negligence
Another common strategy among
the plaintiffs’ bar is to equate a motor
carrier’s lack of a training program
with negligence. This is simply wrong.

It is not necessary, nor is it the industry standard of care, for a motor carrier
to have a training program. So long
as the carrier has adequate hiring
policies and standards in place, there
are many acceptable means for motor
carriers to get qualified drivers behind
the wheel.

Conclusion
The plaintiffs’ bar continues to
look for new ways to impose liability
on motor carriers and to maximize
verdicts. While direct claims against
the motor carrier for negligent hiring,
retention and supervision have existed
for years, the plaintiffs’ bar is using
sharper tactics in an attempt to make
the trial not only about a single motor
vehicle accident, but also about the
motor carrier’s safety as a whole and
about the industry as a whole. From
the perspective of the plaintiffs’ bar,
the strategy is to link a jury’s distrust
or dislike of large commercial vehicles
on the roadway to the case at hand,
to generate a large verdict. Yet, these
tactics are riddled with illogic and
deception. It is therefore important to
understand the strategies and to present a strong opposition.
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