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DOL Updates FFCRA Regulations, Effective 9/16/2020, in
Response to Federal Court Decision

By Barry Y. Freeman

In early August, a New York federal court struck down a number of Department of Labor (DOL)
regulations applying the new Families First Coronavirus Response Act (FFCRA) as invalid. Specifically,
the Court invalidated regulations: (1) limiting paid leave to those whose employers had work available;
(2) exempting all health care employees from FFCRA benefits; (3) requiring employer consent before
allowing intermittent FFCRA leave; and (4) requiring the employee submit documentation before taking
leave of the reason for leave, the duration and, if relevant, authority for any government isolation or
quarantine order). That case was State of New York v. United States Department of Labor, Southern
District of New York Case No. 1:20-cv-03020.

Last week, the DOL responded with an updated rule, effective September 16th. The rule can be
accessed here. The DOL’s updated rule directly addresses the federal court’s concerns, modifies the
DOL’s prior rule, and makes the following rule determinations:

1. It re-establishes the DOL prior rule that paid FFCRA leave (both paid sick leave and paid emergency
FMLA) can only be taken if the employee has work available from her employer. It cannot be taken if
there is no work available (for example, if the employer is shut down).

2. It responds to the Court’s concerns and limits health care employees exempt from FFCRA
protections to those who actually provide diagnostic, preventative treatment services or other patient
care. (Thus, employees of a health care entity who do not actually provide health services, such as IT
professionals, billers, human resources personnel or records managers will be able to take advantage
of FFCRA leave benefits.)

3. It re-establishes the prior rule requiring employer consent for intermittent FFCRA sick leave or paid
emergency leave.

4. It responds to the Court’s concerns and requires employees submit leave documentation as soon as
practicable, but not necessarily before leave is taken, as the original rule required.

If you have any questions or concerns, please contact any of the listed Roetzel attorneys.
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