July 23, 2020

Department of Labor Adds to Still-Growing Body of
Guidance on the Families First Coronavirus Response Act
By Karen Adinolfi
On Monday, July 20, 2020, the Department of Labor issued new guidance under the Families First
Coronavirus Response Act (FFCRA) which covers to remote work and additional issues related to the
COVID-19 pandemic. A summary list is below.
•

Employers may not treat employees differently because of time that the employee took off under
the FFCRA for possible COVID-19 exposure, but, however, employers may apply broadly
applicable workplace policies. For instance, if the employer has a policy that says anyone who
interacted with a person who contracted the novel coronavirus may not return to work until they
present a negative test, such would be permissible, in that it treats everyone the same, regardless
of whether the employee took leave.

•

An employer may not refuse to bring an employee back to work from furlough because of the
perception or actual knowledge that the employee will need to take leave under the FFCRA to care
for their children. Such would be prohibited retaliation or discrimination against an employee for
usage of leave under the FFCRA.

•

Time during which an employee is furloughed is not to be counted as leave under the FFCRA.
Employees who return from furlough should be put in the same position with respect to amount of
leave under the FFCRA left as they were first furloughed.

•

Employees who used to work on-site but who subsequently transferred to a work-at-home
arrangement must still, by and large, be compensated in conformance with the Fair Labor
Standards Act. However, employers who provide flexibility to a remote employee to take time
during the day to complete non-work tasks, such as child care, need only pay the employee for the
time actually worked. This is a change from the FLSA’s “continuous workday” principle which
provides that employees, except for meal periods, do not have to track time in and out if they
perform non-work tasks.

•

The DOL will, through the end of 2020, allow telemedicine visits to be treated the same as inperson medical appointments under the Family Medical Leave Act.

If you have questions or need assistance with any of these issues, please contact any of the listed
Roetzel attorneys.
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